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SD\LQJVSHFLDODWWHQWLRQ WRZKHWKHU WKHZKROH UHYHQXHVRIDQDFFRXQWLQJXQLWDUHFRQFHSWXDOO\ LQFOXGHG LQ WKH WD[
EDVHQDWXUDOO\XQOHVVGLIIHUHQWSURYLVLRQVDSSO\HJLIDQLQFRPHLVWD[H[HPSWRUQRW
7KLVDUWLFOHLVDLPHGDWDVVHVVLQJWKHFRUSRUDWHLQFRPHWD[EDVHLQWKH&]HFK5HSXEOLFIURPWKLVSHUVSHFWLYH7KH








ZKLFK SXUSRVH LV QRW VSHFLILHG .XEiWRYi  SRU9DQþXURYi ±/iFKRYi  SS $VZH GHILQHG
HDUOLHU 0ROtQ -LUiVNRYi  JLYHQ WKDW E\ WD[LQJ HQWLWLHV WKH VWDWH GH IDFWR WDNHV DZD\ D SRUWLRQ RI WKHLU
SURSHUW\ZKLFKPD\JHQHUDOO\VHHPOLNHDQLQWHUIHUHQFHLQWKHLUIXQGDPHQWDOULJKWVDQGIUHHGRPVLWLVQHFHVVDU\WR
H[DPLQH WKH FRQVWLWXWLRQDO GLPHQVLRQ RI WD[ FROOHFWLRQ ,Q WKH&]HFK5HSXEOLF WKH UHVROXWLRQ RI WKLV SUREOHPLV
EDVHGRQWKHPD[LPHPERGLHGLQ$UWLFOHDQGRIWKH&RQVWLWXWLRQRIWKH&]HFK5HSXEOLF&RQVWLWXWLRQDO$FW
1R&ROODVDPHQGHG$FFRUGLQJWRWKHVH$UWLFOHVWKHVWDWHSRZHUFDQRQO\EHH[HUFLVHGLQFDVHVZLWKLQ
WKHERXQGVDQGE\ WKHPHDQVVWLSXODWHGE\ ODZXQOLNH WKHDFWLRQVRIFLWL]HQVZKRFDQGRHYHU\WKLQJ WKDW LVQRW
SURKLELWHGE\ ODZ7LHG WR WKLV UXOH LV WKHSURYLVLRQRI$UWLFOH RI WKH&KDUWHURI)XQGDPHQWDO5LJKWV DQG
)UHHGRPV&RQVWLWXWLRQDO$FW1R&ROODVDPHQGHG IURPZKLFK LW IORZVH[SUHVVLVYHUELV WKDW WD[HVDQG
IHHVFDQRQO\EH LPSRVHGE\DQDFW7KH&KDUWHURI)XQGDPHQWDO5LJKWVDQG)UHHGRPVGRHVQRWGHILQH WKH WHUPV
³WD[´DQG³IHH´LQGHWDLODQGGRHVQRWHQXPHUDWHZKDWWD[HVDQGIHHVFDQEHFROOHFWHG+RZHYHUDV3DYOtþHN


























WKHH[FHSWLRQRI LQFRPHWKDW LVQRWVXEMHFW WR WD[DWLRQDQG LQFRPHH[HPSWIURPWD[H[FHHGVH[SHQGLWXUHVFRVWV
ZLWKUHJDUGVWRWKHLUIDFWXDODQGWLPHFRQQHFWLRQLQDJLYHQWD[DEOHSHULRG,QWKLVFRQWH[WLWLVLPSRUWDQWWRPHQWLRQ
DSURYLVLRQRI$UWKRI WKH,QFRPH7D[$FWVSHFLI\LQJWKDW LQ WKHFDVHRI WKHSD\HUZKRLVFRQVLGHUHGWREHDQ
DFFRXQWLQJXQLWWKLVLQFRPHLVUHYHQXHDQGWKHVHH[SHQGLWXUHVDUHH[SHQVHV:LWKUHVSHFWWRWKDWZHPXVWQRWHWKDW
XQWLO'HFHPEHUWKHOHJDOUHJXODWLRQZDVGLIIHUHQW³7KHWD[EDVHLVWKHGLIIHUHQFHE\ZKLFKLQFRPHZLWK





LQFOXGLQJPDQ\YDULRXV LWHPV WKH VWUXFWXUHRIFDOFXODWLQJ WKH WD[EDVH LV VKRZHG LQ&KDUW7KH LPSRUWDQFHRI
WKHVHLWHPVKDVSUHYLRXVO\EHHQGLVFXVVHGE\LQWHUDOLD9tWHNRU0HM]OtN9tWHNDQG5RH7KH\IRXQG
WKDWWKHDPRXQWRILWHPVLQFUHDVLQJRUGHFUHDVLQJWKHDFFRXQWLQJSURILWKDGUHFHQWO\EHHQPRUHVLJQLILFDQWWKDQWKH




















)RU DGGLWLRQDO REMHFWLYHV RI WKH WD[ V\VWHPRI WKH FRXQWU\ FDQEH FRQVLGHUHG LQ SDUWLFXODU RSWLPDO DOORFDWLRQ RI
UHVRXUFHVEHWZHHQSXEOLF DQGSULYDWH FRQVXPSWLRQ UHGLVWULEXWLRQRI LQFRPH WKURXJK WD[HV DQG WUDQVIHUSD\PHQWV
DQGVWDELOL]HWKHHFRQRP\-DPHV
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$VZHPHQWLRQHG DERYH WKH VXEMHFW RI WKH FRUSRUDWH LQFRPH WD[ LV DOO LQFRPH IURP DFWLYLW\ DQG KDQGOLQJ RI
SURSHUW\LQWKHFDVHRIDSD\HUZKRLVDQDFFRXQWLQJXQLWWKLVLQFRPHLVUHYHQXH+HUHZHVKRXOGDVNWKHTXHVWLRQ








EULQJV WKH WD[HG HQWLW\ DQ DFWXDO LQFUHDVH UHYHQXH SURILW EHQHILW RWKHU DVVHW LQFUHDVH ZKHWKHU LQ WKH IRUP RI
ILQDQFLDODFFUXDOVRUWKHLUHTXLYDOHQWVDQGZKLFKPXVWEHDFWXDOO\PDQLIHVWLQWKHDFWXDOOHJDOVSKHUHRIWKHHQWLW\
)XUWKHUPRUH WKLV LQFRPHPXVW QRW EH H[HPSW IURP WD[´ ,Q FRQQHFWLRQZLWK WKLV SHUFHSWLRQ WKH6XSUHPH&RXUW
H[SOLFLWO\GHDOWZLWKWKHUHODWLRQEHWZHHQWKHDFFRXQWLQJFDWHJRU\RIUHYHQXHDQGLQFRPHDVDVXEMHFWRILQFRPHWD[
RQ RWKHU RFFDVLRQ LQ LWV -XGJHPHQW 1R  $IV  RI  -DQXDU\  ,W LQIHUUHG WKDW WD[DEOH UHYHQXH
HQWHULQJWKHWD[EDVHPXVWEH³DQLQFRPHUHYHQXHFRPSOLDQWZLWKWKHGHILQLWLRQRI6HFWLRQRIWKH,QFRPH
7D[$FW7KDWPHDQVWKDWDQLQFRPHLVRQO\WD[DEOHSXUVXDQWWRWKH,QFRPH7D[$FWLIWKHLQFRPHUHYHQXHFRPHV
IURPDQDFWLYLW\RU IURPGLVSRVLWLRQV IURPDVVHWV7KDW DIWHUDOO FRUUHVSRQGV WR WKH LQFRPHWD[FRQFHSW± WD[LQJ
HFRQRPLFDFWLYLW\UDWKHUWKDQDVVHWVXEVWDQFH´
7KH HVVHQWLDO SUDFWLFDO FDVH WKDW LQFOXGHG WKH DERYH VWDWHG FRQVLGHUDWLRQV FRQFHUQHG VRFDOOHG QRQUHDOLVHG
H[FKDQJHUDWHGLIIHUHQFHV UHFRJQL]HG LQSURILW DQG ORVV VWDWHPHQW ,QDFDVHRIDGLVSXWHEHWZHHQDSD\HUDQG WKH
*HQHUDO)LQDQFLDO'LUHFWRUDWHRIWKH&LW\RI3UDJXHFRQFHUQLQJZKHWKHUDQRQUHDOLVHGH[FKDQJHUDWHJDLQLQFRPH
IURPDFUHGLWGHQRPLQDWHGLQDIRUHLJQFXUUHQF\LVDWWKHVDPHWLPHDQLQFRPHWKDWLVVXEMHFWWRFRUSRUDWHLQFRPH
WD[ 7KH 6XSUHPH$GPLQLVWUDWLYH &RXUW FRQFOXGHG WKDW LQ WKDW SDUWLFXODU FDVH LW ZDV QRW ,Q WKH GHFLVLRQ RI WKH
6XSUHPH$GPLQLVWUDWLYH&RXUW-XGJHPHQW1R$IVRI$SULOWKH&RXUWDUJXHVWKDW³DFKDQJH
LQDQH[FKDQJHUDWHLQLWVHOIGRHVQRWPHDQWKDWWKHFRPSODLQDQWDFKLHYHGDQLQFRPHLQWKHIRUPRIDVDYLQJLQWKH




6HFWLRQ RI WKH ,QFRPH7D[$FW7KH VRXUFHRI WD[DWLRQ LV IDFWXDOO\ WKHSD\HU¶VRZQDVVHWVZKLFK LV QRW
FRPSOLDQWZLWKWKHFRQFHSWRILQFRPHWD[$QLQFUHDVHGHFUHDVHLQWKHYDOXHRIDVVHWVGHSHQGVDEVROXWHO\RQIDFWV





RI WKH 1DWLRQDO $FFRXQWLQJ &RXQFLO ZKLFK FRPPHQWHG RQ WKH DFFRXQWLQJ DVSHFWV RI WKH GHFLVLRQ ,WV PRVW
VLJQLILFDQWREMHFWLRQVPD\EHVXPPHGXSLQWKHIROORZLQJSRLQWV1DWLRQDO$FFRXQWLQJ&RXQFLO
 7KH 1DWLRQDO $FFRXQWLQJ &RXQFLO SURWHVWHG DJDLQVW WKH GHFLVLRQ RI WKH 6XSUHPH $GPLQLVWUDWLYH &RXUW
DUJXLQJ WKDW ³DFFRXQWLQJ LWVHOI PD\ LPSURYH RU LPSDLU WKH ILQDQFLDO VLWXDWLRQ ³RQ SDSHU´ ZKLOH SURILWV DUH RQO\




VRFDOOHG ³EDODQFH VKHHW´ GD\ XVLQJ WKH H[FKDQJH UDWH RI WKH &]HFK1DWLRQDO %DQN 7KH UHVXOWLQJ H[FKDQJH UDWH
GLIIHUHQFHV LH H[FKDQJH JDLQV RU ORVVHV DUH WKHQ LQFOXGHG LQ WKH DFFRXQWLQJ SURILW HLWKHU UHFRUGHG DV D SDUW
RIUHYHQXHVLHLQWKHFDVHRIH[FKDQJHUDWHJDLQVRUH[SHQVHVLQWKHFDVHRIH[FKDQJHUDWHORVVHV:HVKRXOG
DGG WKDW WKLV VROXWLRQ LV HQWLUHO\ LQ OLQH ZLWK WKH ÄWUXH DQG IDLU YLHZ³ DFFRXQWLQJ SULQFLSOH )RU ZLGHU UHODWHG
WKHRUHWLFDODVSHFWVRIILQDQFLDOUHSRUWLQJSOHDVHVHH6NiORYi3HOiN
 ,QFOXGLQJ H[FKDQJH UDWH JDLQV DQG ORVVHV LQ WKH DFFRXQWLQJ SURILW LV HQWLUHO\ LQ OLQH ZLWK WKH DFFUXDO
SULQFLSOHDSSOLHGLQDFFRXQWLQJLHUHYHQXHVDQGH[SHQVHVDUHDFFRXQWHGLQWKHSHULRGWRZKLFKWKH\UHODWHIDFWXDOO\
DQG ZLWK WLPH ,Q WKLV FRQWH[W WKH 1DWLRQDO $FFRXQWLQJ &RXQFLO UHDFWHG WR WKH VWDWHPHQW RI WKH 6XSUHPH
$GPLQLVWUDWLYHFRXUWWKDWÄ«LQGXFLQJDILFWLRQDOVLWXDWLRQWKDWGRHVQRWUHIOHFWIDFWVVLQFHWKHDPRXQWRIOLDELOLWLHV
LQ D IRUHLJQ FXUUHQF\ UHPDLQV WKH VDPH DQG LW ZDV QRW DFWXDOO\ H[FKDQJHG IRU &]HFK FURZQV´ 7KH 1DWLRQDO






GD\RI WKHILQDQFLDO VWDWHPHQWDQG LW LVDQHFHVVDU\SUHFRQGLWLRQRI WKHDFFUXDOVRI WKHDFFRXQWLQJSURILW UHSRUWHG
2WKHUZLVHWKHUHZRXOGEHDULVNRIQRQDFFHSWDEOHVKLIWLQJRISURILWVEHWZHHQGLIIHUHQWSHULRGVDQGUHGLVWULEXWLRQRI








GLVWLQJXLVK EHWZHHQ H[FKDQJH UDWH GLIIHUHQFHV UHVXOWLQJ IURP UHFDOFXODWLRQ DQG WKH DFWXDO H[FKDQJH UDWH JDLQV RU
ORVVHV³
1HYHUWKHOHVVZHEHOLHYHWKDWWKHFLWHGGHFLVLRQRIWKH6XSUHPH$GPLQLVWUDWLYH&RXUWQHHGVWREHFRQVLGHUHGLQD
ZLGHU FRQWH[W ,Q RXU RSLQLRQ WKH FRQVHTXHQFH RI WKLV GHFLVLRQ DV ZHOO DV PDQ\ RWKHUV LV WKDW WKH 6XSUHPH










LQ WKH &]HFK5HSXEOLF /HW XV VWDUW KRZHYHUZLWK GHVFULELQJ OHJDO DVSHFWV FRQFHUQLQJ DFFRXQWLQJ LQ WKH &]HFK
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UHVSHFWWKLVUHJXODWLRQKDVWKHSRZHURIDODZZKLFKWDNHVSODFHLQWKHIRUPRIDVWDQGDUGOHJLVODWLYHSURFHVV7KH
$FFRXQWLQJ$FW GHILQHV WKH VFRSH RI DFFRXQWLQJ SHUVRQV REOLJHG WR NHHS DFFRXQWV VRFDOOHG DFFRXQWLQJ XQLWV
TXDOLWDWLYH UHTXLUHPHQWVFRQFHUQLQJ WKH ILQDQFLDO VWDWHPHQWDFFRXQWLQJERRNVDQGGRFXPHQWVYDOXDWLRQPHWKRGV
SURFHVVHVZKHQLQYHQWRU\LQJDVVHWVDQGOLDELOLWLHVFRPSLOLQJLQGLYLGXDODQGFRQVROLGDWHGILQDQFLDOVWDWHPHQWDQGLWV
DXGLWDQGRWKHUVXEVWDQWLDO IDFWV7KLV OHJLVODWLRQ LV IROORZHGE\VXERUGLQDWH OHJLVODWLRQ LQ WKHIRUPRIUHJXODWLRQV
LVVXHG E\ WKH0LQLVWU\ RI )LQDQFH RI WKH &]HFK 5HSXEOLF 7KH0LQLVWU\ RI )LQDQFH LVVXHV WKHVH UHJXODWLRQV IRU
GLIIHUHQW W\SHV RI VXEMHFWV HJ IRU HQWUHSUHQHXUV 5HJXODWLRQ1R &ROO IRU EDQNV DQG RWKHU ILQDQFLDO
LQVWLWXWLRQV 5HJXODWLRQ1R &ROO HWF ,Q DGGLWLRQ WR WKH ODZV RQ DFFRXQWLQJ DQG UHOHYDQW UHJXODWLRQV
WKHUHLVDOVRDWKLUGOHYHOFRQVLVWLQJRI&]HFKDFFRXQWLQJVWDQGDUGV&XUUHQWO\&]HFKDFFRXQWLQJVWDQGDUGVDUHDOVR
LVVXHGE\WKH0LQLVWU\RI)LQDQFHRIWKH&]HFK5HSXEOLF
,Q WKH FRQWH[W RI WKH OHJLVODWLRQ FRQFHUQLQJ DFFRXQWLQJ LQ WKH &]HFK 5HSXEOLF DQ LPSRUWDQW IDFW LV WKDW D
GHILQLWLRQRIEDVLF WHUPVLVPLVVLQJ WKHUHIRUHZHODFNWKHGHILQLWLRQRIHJDVVHWV OLDELOLWLHVUHYHQXHVH[SHQVHV
HWF 7KH ODFN RI IXQGDPHQWDO GHILQLWLRQ UHVXOWV LQWHU DOLD LQ WKH IDFW WKDW D VSHFLILF WHUP LV RQO\ GHILQHG E\





WKH OHJDOGHILQLWLRQVRIEDVLF WHUPV DUHPLVVLQJ DQG VXERUGLQDWH OHJDO VWDQGDUGV DUHXVHG IRU WKHGHFLVLRQPDNLQJ









WKH DFFRXQWLQJ SURILW DQG D VSHFLDO OHJDO UHJXODWLRQ LH VRPH RI WKH DERYH PHQWLRQHG UHJXODWLRQV FRQFHUQLQJ
DFFRXQWLQJLVVXHGE\WKH0LQLVWU\RI)LQDQFHRIWKH&]HFK5HSXEOLFLVXVHGIRUDVVHVVLQJRWKHUGDWDUHOHYDQWWRWKH
GHWHUPLQDWLRQ RI WKH DFFRXQWLQJ SURILW DQG IRU GHWHUPLQLQJ RWKHU GDWD UHOHYDQW WR WKH WD[ EDVH FDOFXODWLRQ 7KLV
PDNHV LW H[SOLFLWO\ LPSRVVLEOH IRU WKH SD\HUV XVLQJ WKH ,QWHUQDWLRQDO )LQDQFLDO 5HSRUWLQJ 6WDQGDUGV WR XVH WKH
DFFRXQWLQJSURILWGHWHUPLQHGLQDFFRUGDQFHZLWKWKHVHVWDQGDUGVZKHQGHWHUPLQLQJWKHLUFRUSRUDWHLQFRPHWD[EDVH
,Q WKLVFRQWH[WZHZRXOG OLNH WR UHIHU WR LQWHUHVWLQJGLVFXVVLRQRQDSRVVLELOLW\ WKHDFFRXQWLQJSURILWDFFRUGLQJ WR
,QWHUQDWLRQDO)LQDQFLDO5HSRUWLQJ6WDQGDUGVWREHDFRUSRUDWHLQFRPHWD[EDVH3URFKi]ND
,W LV DFWXDOO\ WKLV VLWXDWLRQ RI ILQDQFLDO DFFRXQWLQJ UHJXODWLRQ LQ WKH&]HFK5HSXEOLF LH WKH GHFLVLRQPDNLQJ
DERXWWKHDFFRXQWLQJPHWKRGDQGUHSRUWLQJRIPDQ\LWHPVLVLQWKHKDQGVRIWKH0LQLVWU\RI)LQDQFHRIWKH&]HFK
5HSXEOLFZKDWFDXVHVSUREOHPVZKHQ LWFRPHV WRGLUHFW WD[DWLRQ+HUHZHPD\UHIHU WR&KDSWHURI WKLVDUWLFOH
ZKHUHZHGLVFXVVHGFRQVWLWXWLRQDODQGOHJDODVSHFWVRIWD[DWLRQLHWKDWWD[HVPD\RQO\EHLPSRVHGRQWKHEDVLVRI
WKHODZ$VWKH6XSUHPH$GPLQLVWUDWLYH&RXUWVWDWHVLQLWV-XGJHPHQW1R$IVRI-DQXDU\³LW
LV DEVROXWHO\ LPSHUPLVVLEOH IRU WKH VXEMHFW RI WD[DWLRQ LH WKH LWHP WKDW LV WR EH WD[HG DQG WDNHQ DZD\ IURP DQ
LQGLYLGXDO WR EH GHWHUPLQHG E\ DQ\ RWKHUPHDQVZKLFK DUH QRW IXUWKHUPRUHZLWKLQ WKH ODZPDNLQJ SRZHU EXW
ZLWKLQWKHH[HFXWLYHSRZHU,QWKDWFDVHWKHFRQVWLWXWLRQDOSULQFLSOHRIGLYLVLRQRISRZHUVLVYLRODWHG
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RIWKH,QFRPH7D[$FWDFFRUGLQJWRZKLFKDVZHPHQWLRQHGDERYHDQLQFRPHRIDSD\HUDQDFFRXQWLQJXQLWLV
WKH DFFRXQWLQJ UHYHQXH DV LW LV QRZ VSHFLILHG LQ WKH UXOHV FRQFHUQLQJ WKH WD[ EDVH DVVHVVPHQW7KHPHQWLRQHG
FKDQJHRIUXOHVZDVPRWLYDWHGE\WKHGHFLVLRQPDNLQJRIWKH6XSUHPH$GPLQLVWUDWLYH&RXUWZKLOHWKHLQWHQWLRQRI














ZKHWKHU WKH DFFUXDO SULQFLSOH DSSOLHG LQ DFFRXQWLQJ LV IXOO\ WUDQVIHUDEOH WR WD[DWLRQ HJ ZKHWKHU DOO UHYHQXHV
UHSRUWHG LQ DFFRXQWLQJ DUH DOVR LQFRPH WKDW LV VXEMHFW WR WD[DWLRQ QDWXUDOO\ XQOHVV VWDWHG RWKHUZLVH LH LI WKH
DFFUXDOSULQFLSOHLVQRWVXEVWLWXWHGE\DQRWKHUSULQFLSOHLQDJLYHQFDVHRQFDVKEDVLVDVWKHFDVHLVZLWKFRQWUDFWXDO
ILQHVHWF
:H EHOLHYH LW LV QHFHVVDU\ WR SUHVXPH WKDW  LQ DFFRUGDQFHZLWK WKH GHFLVLRQPDNLQJSUDFWLFH RI WKH6XSUHPH
$GPLQLVWUDWLYH&RXUWWKHDFFUXDOSULQFLSOHLVQRWIXOO\DSSOLHGLQWKHDUHDRIGLUHFWWD[DWLRQ7KLVLVDOVRGXHWRWKH
IDFW WKDW WKH 6XSUHPH $GPLQLVWUDWLYH &RXUW IXQGDPHQWDOO\ LQVLVWV RQ WHVWLQJ VSHFLILF UHYHQXH LH LQFRPH 7KH





WKURXJK D VXERUGLQDWH OHJDO UHJXODWLRQ QDPHO\ E\ GHILQLQJ PRGLI\LQJ WKH OHJLVODWLRQ FRQFHUQLQJ DFFRXQWLQJ$
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